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GRAVES, JUSTICE, FOR THE COURT:

1.  Thegpped aisesfroman order entered by the Circuit Court of the Firg Judicid Didrict of Hinds
County, Missssppi, on October 11, 2001. Elde Dearman sought disability benefits from the Public
Employess Retireament Sysem of Missssppi (PERS). The PERS Medicd Board reviewed Dearman’s
request and denied her daim for diszhility benefits  There was an gpped of that decison to the PERS
Disdhility AppedlsCommittee. A hearing was hdd wherein testimony wasdicited and evidence recaved.

The Committee presented its recommendation to the PERS Board of Trustees (Board), and the Board



denied Dearman’ srequest. Dearman prosecuted an goped to the circuit court which reversed the order
of the Board of Trustees and granted dischility benefits to Dearman. PERSraisesthefallowing issueson
aoped.:
l. WHETHER THE CIRCUIT COURT ERRED IN REWEIGHING THEFACTS
AND SUBSTITUTING ITS JUDGMENT FOR THAT OF THE

ADMINISTRATIVE AGENCY IN HNDING THAT MS DEARMAN IS
ENTITLED TO THE RECEIPT OF DISABILITY BENEHTS

. WHETHER THE CIRCUIT COURT ERRED IN DETERMINING THAT MS
DEARMAN PRESENTED SUBSTANTIAL EVIDENCE OF DISABILITY
AND THAT THE DECISON OF THE BOARD OF TRUSTEES IS
ARBITRARY AND CAPRICIOUS AS IT IS UNSUPPORTED BY THE
EVIDENCE
FACTS
2. Dearman began working for the Jackson County School Didrict in August 1985. During the
course of her tenure as ateecher, Dearman developed alarge number of dehilitating medica conditions,
induding fibromyagia, chronic migraine heedaches, chronic fatigue syndrome, carvicd myofasad panand
numbness on her Ieft Sde (induding face, neck, am, chest, torso, hip, leg and foot), asthma, chronic
gnugtis hepdtitis irritable bowd syndrome, hypothyroidiam, anemia, and hypoglycemia Ultimetdy,
Dearman' s hedlth deteriorated to the point that she was advised by her tregting physician, Dr. Terry
Millette, to seek medicd retirement. Dearman requested Sck leave on November 30, 1998, giving
upcoming medica gopointments and sedetion for severe pain as reasons for her Sck leave request.
Dearman assured her superiors she would monitor her subgtitute and wanted very much to return to

teaching assoon aspossble However, Dearmanwasphysicdly and mentaly unebleto perform theduties

and respongibilities of her job, and she resgned from the Jackson County Schoal Didtrict.



13.  Deaman goplied for disability retirement with PERS, cartifying she was forced to cease
employment because of her present illness William Leg, J., the Superintendent of Education, certified

Dearman’s gpplication as being true and correct. Both Lee and May Tanner, principd of Dearman’s
schoal, certified to PERSthat inther offidd opinions Dearman was unableto perform her job duties, and

there were no reasonable accommodations which could be mede to dlow Dearman to continue her

employment.  Additiondly, Dr. Terry Millette, Dearman’s primary tregting physcian, submitted a
“Satement of Examining Physidan” to PERSwhich sated hefound Dearman to be permanently dissbled

asaresult of her medica condiition.

4.  Atnotimedid any physdan on the Medicd Board of PERS conduct amedica examination nor

dd they request an independent physcian examine Dearman.  The record reflects the only medica

examinationand medica opinion of Dearman’ smedica condition and disability arerecordssubmitted from
Dr. Teary Millette

.  Afterfivemonthswithout any responsefrom PERS Dearman sant aletter to PERSwhich inquired
about her pending gpplication. On August 23, 1999, PERS st aletter which denied Dearman’sdam.

On October 15, 1999, Dearmean filed an gpped. In support of Deerman’ s grounds for gpped , additiond

cartified medicd recordsweresubmitted from Drs. David H. Witty, Richard A. Nicholls Howard L. Smith,

Greg Redman and Bradley C. Cooper. On March 17, 2000, a hearing commenced before PERS
Disahility Appedls Committee. Submisson of the Commiitteg srecommendation and review by the Board
determined that Dearman waas not permanently disabled as defined under PERSlaw. Thus thedamwas

again denied.,



6. OnMay 23, 2000, Dearman filed her natice of goped in the Circuit Court of the Firg Judicid
Didrict of Hinds County, Mississppi. Following the submission of briefs, the drcuit court reversed the
decison of the PERS Board of Trugtees

DISCUSSION

7.  PERS dleges tha the dircuit court erred because it reweighed the facts and subdtituted its
judgment for thet of theadminigrativeagency infinding thet Dearman wasertitled to thereca pt of disability
benefits. PERS dso argues that the decison by the Board of Trugteesis based upon subgtantid evidence
and should berengated. Subgtantiad evidence has been defined as evidence which affords a subgtentia
basis of fact from which the fact in issue can be reasonably inferred. Davis v. Pub. Employees’ Ret.
Sys., 750 S0.2d 1225, 1233 (Miss. 1999). PERS contends the facts as presented in the record before
this Court support the decison of the PERS Board of Trugtees that Dearman is not entitled to the receipt
of regular disahility bendfits pursuant to Miss. Code Ann. 8 25-11-113.

18.  Dearman damsthe record contains no evidence which suggests heisnat dissbled or thet sheis
ableto perform her dutiesasapublic schoal teecher.  Dearman contendsthe medicd evidence presented
inthis caseisundisputed. The prindpd of Dearman’s school as wdl as the superintendent of education
catified that Dearman is unable to perform the duties of her former job and that no accommodations can
be made to kegp her gainfully employed. Dearman dleges thet PERS failed to fullfill its Satutory duty to
have the Medicd Board conduct a medicd examinaion of her. Additiondly, Dearman argues that
ubgtantiad evidence of disahility has been proven and the Board's decison was arbitrary and capricious
asit isunsupported by the evidence.

19.  Sncetheissuesof whether the drcuit court erred infinding thet the Board' sdenid of benefitswas

not supported by subgtantid evidence and whether the dircuit court erred in finding thet PERS denid of



benefits was both arbitrary and capricious are interrdaed, they will be discussed Smultaneoudy. Dueto
the findings of the drcuit court, the primary question before this Court is whether the record contains
subgtantia evidence to support the Board' sfinding that Dearman is not disabled, upon which it based its
denid of benefits. ThisCourt hasdefined* subdtantial evidence” as* such rdevant evidence asreasoneble
minds might acoept as adequate to support a conduson.” Delta CMI v. Speck, 586 So.2d 768, 769
(Miss 1991). Inreviewing the Board' sdecigon, thedrcuit court obsarved evidence that Dearman auffers
fromnumerous medicd problems: depresson, inghility to degp, condant pain, memory loss, changesin
cognitive aaility, inaility to gand for long periods of time and condant fatigue. At the hearing before the
PERS Disahility Appeds Committee, Dearman gave extengve tetimony concerning her disability and
physicd debilitation, induding:
She had to resgn from teaching because he was too Sck to keep working.

She auffersfrom pain, numbness and semi-paradysson her entireleft Sde Sometimesthe
panin her faceis s0 bad it fedslike someoneis sicking pendlsin her ear.

When she gdands or Stsfor extended periods, drives or ridesin acar for long disances,
ghehaspanin her hip that fedslike somebody isgticking aknifeinto her grainand pushing
itin.

She suffersfrom migraines and other problemswhich have exided for yearsbut inthelast
year have become ovewhdming.

Inthelagt few years she has deve oped frequent bladder infectionsand sometimeshaspus
or blood in her urine

She cannat gand for periods longer then four to five minutes without experiencing pan,
and itisvery panful for her toridelong digancesinacar.

Sheisno longer adleto vacuum her home, grocery shop on her own or unload groceries
fromtheca.

She takes numerousforms of prescription narcatics, induding Oxycontin, which shetekes
in the morning and in the afternoon per Dr. Millette' s prescription.



f10. Richard Dearman, Dearman’s husband, dso tedtified about her physicd debilitation and her
incbility to perform daily household tasks. Additionaly, the record contains numerous certified opinions.
Dr. Millette, the only physdan who examined the damant, determined that Dearmen is permanently
dissbled and incgpable of performing her job responghilities. Dr. Millette opined that Dearman is not
expected to return to any type of gainful employment.  Medicd records indicete thet Dr. Witty trested
Dearmanfor aghmaand chronic Snustis. Dr. Witty anticipeted Desrmanwould reguirelong-terminhaled
geroid use for control of asthmatic symptoms. Dr. Nicholls submitted a letter to PERS which disclosed
Dearman hed been his patient for twenty-two yearsand & Dearman’ slagt examination shewas diagnosed
as uffering from anemia, fibrocydtic breest disease, recurrent urinary tract infection, chronic cephagia,
mestodynia, fatigue and paresthesia of her left am and Ieft leg. Dr. Smith, a neurologist, examined
Dearman in 1998 and noted episodic numbness and wesknessin her |eft Sde, involving her heed , torso,
amandleg. Dr. Smith opined Dearman suffersfrom hemiparesisand hemisensory changeon her left Sde
In 1997, Dr. Redman diagnosed Dearman as suffering froman unusud group of symptoms invalving left
Sded Paraesthesias, possibly rdaed to aneurologic migraine. Dr. F. Orleanstreated Dearman for severe
gomach pain and bloody diarhea. Dr. Orleans diagnosed Dearman as suffering from probable ulcer

diseese. An endoscopy performed by Dr. Orleans confirmed the diagnoss of irritable bowd syndrome.

11. Conveady, the record is devoid of any evidence that Dearman isnot dissbled. PERS falled to
offer any medicd evidence which digouted the opinions of Drs. Millette, Witty, Nichalls, Smith, Redman
and Orleens  PERS contends physdians on the Medica Board and the Disahility Appeds Committee

reviewed the evidence and determined that Dearman was not dissbled. However, their opinion is not



condudve PERS cannot chooseto ignorethe only evidencein the record from the examining physician,
especidly whereit chose not to exerdseits right to an independent medicd evauation under Miss. Code
Am. § 25-11-113(1)(c) (Rev. 1999). The dircuit court noted thet the medica evidence in this case is
uncontroverted. Thedircuit court dso reviewed satementsfrom Dearman’ sformer employer, the Jackson
County Schoal Didrict, that Dearman waas unable to perform the duties and responghilities of her job and
cartified that no accommodations could remedy the Stuation.
112.  Thedrcuit court' sfindings are supported by decisons of thisCourt. Public Employees’ Ret.
Sys. v. Marquez, 774 So.2d 421, 423 (Miss 2000), is factudly amilar to the case & bar. Like
Dearman, Marquez suffered from anumber of illnessesinduding fibromyalgia, depresson, mdignant tissue
disease and had undergone ahysterectomy and cholestectomy. Marquez was denied permanent disshility
benefitsand gppeded that decison. PERSraisad the same argument that Marquez suffered for yearswith
meany of the same conditions she now finds disabling but was adle to continue working and assarts the
record lacks “ objective’ evidence of disability. This Court rejected the argument by PERS thet its denid
of benefits was judified because the gpplicant was able to continue working with the same medicd
conditionsinthepagt. InMarquez, this Court noted:

the fact remainsthat thereisrecent medica evidencein therecord suggesting that Marquez

Isincgpable of performing her dutiesasaschool teecher. Thefact that Marquez wasadle

to continue teeching over the years while suffering from cartain alments hes little bearing

on whether she was able to parform her duties a the time she gpplied for permanent

disebility benefits
Id. & 427. This Court determined thet the lack of subgtantia evidence supporting the decison to deny
permanent disability benfits rendered the decison arbitrary and capricious.
113.  Thescopedf review of actions by adminigrative agencies such as PERSiswdl esablished. “An
agency’ scondusonsmust remain undisturbed unlesstheagency’ sorder; (1) isnot supported by subgtantid
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evidence, (2) is arbitrary or capricious, (3) is beyond the scope or power granted to the agency, or (4)
violates one s condtitutiond [or datutory | rights” Fulce v. Pub. Employees Ret. Sys., 759 So.2d
401, 404 (Miss. 2000). Thedecigon of the PERSMedicd Board and Board of Trusteesisnot supported
by subgantid evidence. Miss. Code Ann. § 25-11-113(1)(a) dearly detals the manner in which the
Medica Board determinesif disability is presant:

Theinaallity to perform the usud duties of employment or the incgpedity to perform such

lesser duties if any, astheemployer, initsdiscretion, may assgnwithout materid reduction
Incompensation or the incgpadity to performthe duties of any employment covered by the

Public Employees Retirement system (Section 25-11-101 et seq,) that isactudly offered

and is within the same genard taritorid work area, without materid reduction in

compensdion. Theemployer shdl be required to furnish thejob description and duties of

the member.
14. Itisdear from therecord that Dearman is unadle to parform her usud duties of employment and
no accommodation could remedy the Stuation. “An adminidrative agency’ sdedgon is arbitrary when it
Is not done according to reason and judgment, but depending onthewill done” Burksv. Amite County
Sch. Dist., 708 So.2d 1366, 1370 (Miss. 1998). “An act iscapricious if it is done without resson, ina
whimscd manner, implying ather alack of understanding of or adisregard for the surrounding facts.”l d.
Therefore, we find the evidence does not support a denid of disability benefits and thet PERS decison
isarbitrary and capricious. “If an adminigrative agency’ s decison is not basad on subgtantid evidence,
it necessxily follows thet the decison is arbitrary and capricious” Miss. State Dep't of Health v.
Natchez Cmty. Hosp., 743 S0.2d 973, 976 (Miss. 1999). For dl the aforementioned reasons, wefind

no error by the drcuit court..

CONCLUSON
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115. Dearman has been unable to work for more than three years because of disabling medica
conditions, yet PERS has refused to pay any of the benefitstowhich sheiserttitled. Thedenid of benefits
lacks evidentiary support intherecord. Dearman’ sdisghility is certified by her former employer, tregting
physdans and withesstestimony. The dircuit court did not err infinding that PERS denid of bendfitsto
Dearman was unsupported by subgtantid evidence and wis, thus, arbitrary and capricious.
116.  For the reasons Sated above, we afirm the drcuit court’ s judgment.
17. AFFIRMED.

PITTMAN, C.J., McRAE AND SMITH, PJJ., WALLER, DIAZ, EASLEY AND

CARLSON, JJ., CONCUR. COBB, J., DISSENTS WITH SEPARATE WRITTEN
OPINION.

COBB, JUSTICE, DISSENTING:

118.  The mgority moves away from our long established precedents in PERS cases and shifts the
burden of proof from the daimant to the agency. If this Court is going to change how we review the
decisons of PERS and place new burdens and requirements on thet agency, then we should expliaitly say
as much, the better to guide PERS in mking its future rulings. However, | do not bdieve that such a
changeiswarranted or wise, whichiswhy | do not join the mgority today.

119.  Our recent opinion in Public Employees’ Retirement Systemv. Dishmon, 797 So. 2d 888
(Miss. 2001), provides the background to this dhift in our review of PERS cases. Dishmon'sdaim went

to theMedicad Review Board, which examined Dishmon’ saward from the Soad Security Adminigration,

“|etters fromher physidian, and her destription of other physicd complications” 1d. a 890. The board
found no substantial evidence of satutory disahility. 1d. On goped, the Disability Appeds Committee

reviewed “ Dishmon' stesimony, findings of the Medicd Review Board, Dishmon’ semployer datements,
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|etters from Dishmon's physidian, Dishmon’'s medicd records, and the disahility awvard from the Sodd
Security Adminidration,” and found Dishmon hed not proved gatutory disdbility. |d. at 890-91.

920. Notethat none of the evidence before PERS consisted of contrary medical evidence
asserting that Dishmon was not disabled. PERS did not aval itdf of its Satutory power to
mandate amedicd examinaion under Miss Code Ann. § 25-11-113(1)(e).

f21. This Court reversed the decison of PERSto deny benefits, but we did o based on aviolaion of
due process when the same individud sat on the board and commiittee that consdered Dishmon'sdam.
Id. & 897. However, before reaching that holding, this Court first addressed whether PERS acted
abitrarily and cgpricioudy in denying Dishmon any disahility benefits

22.  We hdd that the burden was on Dishmon to prove her disability, and that even though she hed
digbetes, PERS was not arbitrary or capridousin finding thet, insofar as she hed been employed for eght
years while suffering from that disease and she showed no new sgns of dehility, she was not gatutorily
dissbled. | d.a 893. “TheBoard and Committee gpparently conduded thet Dishmon wasdther untruthful
or theinjury described wasnot Sgnificant enough to warrant disahility. ThisCourt cannot attempt toweigh
the credibility of Dishmon.” | d. Thetrier of facts i.e. the Committee, was entitled to deferentia review
asthe party best qudified to evauate the weight of the evidence. 1 d.

123.  Moreover, dthough Dishmon semployer saidit consdered her disabled, thisCourt dated: “PERS
convindngly argues that the opinion of a lay person should nat be taken as conclusive evidence of
disdhility.” 1d. a 894. We dso hdd that her primary physdan’sfinding that Dishmon was* permanently
and tataly disshled” wasnot binding on PERS, sncethe Board and Committeetook thephysician' sfinding

into account in making ther determinations. 1d.
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24.  Inthe presant case, Dearman’s physicdian and employer say that she is disgbled, on factsvery
amilar tothosein Dishmon. However, the mgority now reaches the oppodite condusion. It reweighs
the evidence and decides that Dearman isdisgbled. In doing so, the mgority dates

PERS contends physdans on the Medica Board and the Disahility Appeds Committee
reviewed the evidence and determined that Dearman wias not dissbled. However, thar
opinionisnot condugve. PERS cannot choose to ignore the only evidence in the record
from the examining physidan, especidly where it chose not to exercise its right to an
independent medica evauation under Miss Code Ann. § 25-11-113(1)(c) (Rev. 1999).
The drcuit court noted that the medicd evidencein this caseis uncontroverted.

Mg. op. & f11. This pogtion abandons this Court’s opinion in Dishmon in favor of rewriting the
disability damsprocess. The new rule, according to the mgority, isthet any time that a daimant comes
before PERS with adoctor’s opinion thet sheiis disabled, PERS isrequired to find her dissbled unless
it has received controverting evidence from an examination thet it has ordered. That isto say, the burden
shiftsto PERS once the daimant has produced evidence in her favor?

125. The mgority offers no authority for such burden-shifting in adminidrative cases. Indead, it dites

our recent opinionin Public Employees’ Retirement System v. Marquez, 774 So. 2d 421 (Miss.
2000). Inthat case, this Court sad:

the PERS board of trustees acted, but we do not know what it was about the
evidencethat persuaded the board that Marquez was not disabled. PERS
put forth no controverting evidenceinthefaceof variousmedicd diagnosesmeade
by various credible doctors. When medicd evidence and tesimony given by Marquez is
contrasted with PERS srationde for denid of benefits, the evidence supporting PERS's
decison to deny benefits gppears insubgantid. The drcuit court judge reviewed the
evidence before her and found that there was auffident evidence to grant permanent
disshility benefits. It iswithin the power of the drcuit court to reverse PERS decison if
such decison was not supported by subgtantid evidence. As dated earlier, subdantid
evidence means “ suchrdevant evidence asreasonable minds might acoept as adequateto

There certanly is nothing in § 25-11-113 to suggest that PERS s required to order a new
examination under subsection (1)(€). Thelanguege of thet subsaction is permissive (“may request”).
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support aconcluson.” Delta CMI, 586 So. 2d a 768. In support of its condusion,

PERS has stated only that Marquez lacks sufficient “objective” medical

evidence. In light of the objective diagnoses made by Marquez'streating

physicians, PERS s conclusionissimply not substantiated by therecord.
774 0. 2d a 429 (emphass added). Thislanguage does nat, as the mgority thinks, support aburden-
ghifting requirement. Our complant in Marquez was not smply the lack of controverting evidence.
Rather, it wasthe fact that PERSfailed to explain what was supposadly wanting in the evidence beforeit,
but insteed merdly labded it “subjective’ without further explanation, so that “we [did] not know whet it
was about the evidence that persuaded the Board that Marquez was not dissbled.” We did not have a
reviewable decison before us
126. Inthe presant case, the Committee' s determination, upon reviewing the records and  hearing
Dearmanhersdf testify, wasthat her physicd examinationshed failed to present any evidenceof adisabling
condition, and tha Dearman’s “behavior is indicaive of factiiousness, that is, the ddiberate cregtion of
fdse symptomsin an effort to obtain attention, in this case, medicd care” That isto say, PERS did not
ignore Dearman’ s evidence, but smply found it insufficiently credible to meet her burden of proof.
127. Thatisadassc example of thekind of determination this Court leavesto the agency. See, e.g.,
Byrd v. Pub. Employees’ Ret. Sys., 774 So. 2d 434, 438 (Miss. 2000) (PERS has discretion how
muchweight to asagn evidence), Waltersv. Miss. Dep’t of Econ. & Cmty. Dev., 768 So. 2d 893,
895 (Miss 2000) (reversd proper only where agency’s order is agand “overwheming weaght of the
credible evidence (emphasis added)); Nelson v. Miss. State Bd. of Veterinary Med., 662 So. 2d
1058 (Miss 1995) (agency “is charged with determining the credibility and waight” of evidence).

Issues of fact and credibility arethe primary respongibility of thetrier of fact. Accordingly,

this Court should not reweigh the facts nor subgtituteiitsjudgment for thet of thefact finder

asto credibility issues. The reviewing court is only concerned with the reasonableness of
the adminidtrative order, not its correctness
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McFadden v. Miss. State Bd. of Med. Licensure, 735 So. 2d 145, 152 (Miss. 1999).
Neverthdess, the mgority decides to determine for itsdf whether Dearman’s dam was a credible one.
In doing so, it rewritesthe law established by Dishmon and Byrd.

128. The mgority rdies on its reeding of our familiar tess for review of adminigrative actions “An
agency’ scondusonsmust remain undisturbed unlessthe agency’ sorder 1) isnot supported by subgtantid
evidence, (2) isarbitrary or capricious, (3) is beyond the scope or power granted to the agency, or (4)
violates one s conditutiond . . . rights” Mg. op. & Y13 (quating Fulcev. Pub. Employees’ Ret. Sys,
759 So. 2d 401, 404 (Miss. 2000)). Seizing onthefirg dement, the mgority condudesthet, becauseno
subgtantid evidencein therecord supported PERS sfindings, itsdecisonwasnot supported by subgtantid
evidence

129. But that goplication of agenerd test to agpedific agency’ sproceduresresultsinamidire. Wehave
dready seen that the burden of proving disability rests with the daimant and that PERS is entitled to
determine the weight and crediibility of the evidence. “ Supported by subdtantid evidence’ in this context
means that PERS has placed on the record a sufficient explandtion of its determination thet its reasoning
canbeundergood, asthisCourt requiredinMarquez. It oovioudy, inlight of Dishmon, does not mean
that PERS must have a doctor’ s examination report saying that the daimant is not dissbled. Thet would
place the burden on PERS to prove that the daimant is not disabled, directly contrary to our precedents.
Rether, our fundamenta concern should be with whether PERS has supported its decison with a
reasonable explanation, as opposed to acting arbitrarily and cgpricioudy.

130. Inany event, the Board and Committee had subgtantia evidence before them from which to
evauate Dearman's credibility, namdy, Dearman’ stestimony itsdf, together with the records of her vigits
to various doctors who could find no physca bads for her complaints. Subgtantia evidence “means
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evidence which is subgtantid, thet is, affording asubgtantia besis of fact from which the fact in issue can
be reasonably inferred.” Cent. Elec. Power Ass'n v. Hicks, 236 Miss. 378, 389, 110 So. 2d 351,
357 (1959) (quoting Consol. Edison Co. of N.Y.v.NLRB, 305U.S. 197, 217,59 S. Ct. 206, 83 L.
Ed. 126 (1938)). The“factinissue” theinsufficency of Dearman’ sdam, can bereasonadly inferred from
the record, given that PERS wasin the best pogtion to evduate Deerman' s credibility.

181. Caseslike Dearman’s are hard onesto decide. A daimant professesto bein great pain so thet
ghe cannolonger work. Itisdifficult to evduate suchdams: legitimatdy dissbled persons are entitled to
relief, but on the other hand, if PERS isrequired to credit every such dam before it, then it may as well
close up shop and just write checks Such hard cases and dose cdls are best made by the adminigtretive
agency with the professiond skills, thedaily experience, and the face-to-face opportunity to evaluatethese
cdosecdls That iswhy adminidrative agendesexis; why weregularly defer to ther findings, and why the
mgority ersin deciding, on acold record, that judicid opinions outweigh medicd ones

132.  For thesereasons, | respectfully dissent.
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